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eral and state water quality regula-

tions and community expectations for

better flood control are putting pres-

sure on municipalities to develop more sophis-
ticated
Municipalities have mdluorully funded
through general tax

revenue, which is often insufficient to support
comprehensive stormwater management.
Mumupalms must iow identify financial and
for man-

ag«nenteo address more smngent ‘water qual-
uy standards and more muense ]

ALANW. FLENNER
is an atrorney with High
Swartz, a general practice
firm located in Norristoun,
Pa. He concentrates bis
practice in matters associated
with environmental, land
use and municipal law.
Flenner is the current chair-
man of the environmental
law  committee of the
Monsgomery Bar Association. He may be reached at

$10-275-0700 or aflenner @bighswartz.com.

plan. They also had to implement six mini-
m\nnoonu'olmemxm(MCMs)dmmduded

the fee charged is actually a fee or whether itis
a tax. Taxes are a means for the government to
raise general revenue. Fees, on the other hand,
are a charge for a particular service provided.
All fee payers, unlike tax payers, should receive
an individual benefit from the service for
which they are paying, although the benefit
may be indirect or immeasurable.

In June 2008, the University of Maryland
Environmenta] Finance Center (EFC) released

Financing Initiati

to finance the capital cost of stormwater facili-
ties, the theory of regulatory program charges
mlghtnotsmndlefee.

Another id blishi
swrmvnmrfmw&emedmdofulcuhung
them. Thereisnod
on computing stormwater fees.

However, decisions from other states have
allowed for discretion in developing a formula
that reflects the benefit received by a property
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ing options available to fees in Pennsylvania could be
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municipalities to support stormwater manage-
ment programs. These options include taxes,
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dedicated enterprise funds, inspection fees and

p\lbl\c’ public participation; elicit
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site run-off control; post-cmmrw-

user fees. User fees are addressed in the con-
mofﬂnestomwawaudmmy/uuhty
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I ive that is ng atten-

tion in Pennsylvania.
Stormwater impairs water quality when pol-

lutant laden runoff quickly delivers high val-

" For the pmdmg second round of MS4
Phase Il permits, the DEP has revised both the
PAG-B peﬂninnddnl‘ ylvania Model

Teport recogr
clear, legal mdlonty to establish a stormwater
authority in Pennsylvania.
The legal validity of stormwater fees and the

hods for calculating them is now under

umes of water to bodies. The
volmm,veloutymdpollnmtoonwmofmn-
off are directly related to the amount of devel-
oped land in a given watershed. The most

Ordinance. Both
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public comment and response.

New MS4 Phase II permits will require

and d: q of

increased stormwater runoff are erosion and
flooding. Additionally, pollutants flushed from
the land by stormwater change the biological
and chemical composition of waterbodi
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Many municipalities in Pennsylvania hold a

ipalities to impl the six existing
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eliminated if legislation were enacted autho-
rizing municipalities or authorities to impose
fees. Such legislation should address the issue
of what properties benefit from the stormwa-
ter system and therefore must pay the fee. To
eliminate the argument that the fee is actually
a tax, the legislation should provide for segre-
gating revenue and restricting its use to storm-
water management.

On March 2, Pennsylvania State Senate Bill
No. 524 proposed the “Inhegm:d Water

there is no direct thori:
mposcswnnwamfes.apeuallyformﬂ
Ms4 The law,
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Management Act.” "l'lusblllsd'nelawsum
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“Dillon’s Rule,", ides that municipal gov-
ernments do not have unphed powem

MCMs and adopt the new 2008 Pennsylvania
Model S M. Ordi

oramodelordinmceﬁommapplimblem
167 Plan approved by the DEP in 2005 or
laterImeS‘tduchargumneeavmgvnm
with an approved total maximum daily load
(TMDL) for specified stormwater-pollutants,
the municipality must implement at least two
additional MCMs from :a ‘menn .of; opti

Municipalities have only those powers that are
explwslygnnmdwdmn Because of Dillon’
Rule, the absence of specific statutory authori-
zation to impose stormwater fees creates doubt

Pennsyh General A ly over the past
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SB524would d require counties to m'nplemmt

w:dxrespecttodwvalldnyof fees.
The various Pennsylvania municipal codes
do not specifically provide for stormwater user

offered by the DEP; and develop and imple-
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activities that affect water resources within
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off.

municipal separate storm sewer system (MS4) pollut with the appli- ments against the benefited properties. There It would also require mumupahues to
pemut issued by the Department of ahle’l’MDL are no provisions for financi pl Act 167 plans or integrated water
I Protecti (DEP) througth ughthe A stormwater authority or utility is an entity ﬁahuamseoond-dmﬁowns}ups.l?’m-dzss g plans. In the absence of
Nmoml Polh Di formed to implement a stormwater manage- * “a system of sewers  county action, mmlidpalitim could join
System (NPDES).Thupmmumposuspe- ment program. There are usually five program mddnmagc with the cost of gether to develop integrated water
cific and ! Ofl nu'lny' admlmsu'a- paid by taxes or assessments. management plans.
obhgauonsuponammnapahty Thm obhga- tion, engi I ; Undcr the Pennsylvnmn Municipality ~ SB524 would enable the formation of water
tions involve costs that a ipality should i and cnpml imps thorities Act, i thoriti hzvnhe thorities under the
hmdtepowuwmupdroughusufes Unlike a stormwater program that draws on power,lf thori ‘bythmr 7 g M AnﬂmnuuAct.eresoums
paid by those who generate stormwater run-  general tax for funding, a icipality, blish sewer sy g audaonuesomﬂdbeuuwdby
utility is directly funded by the people who  However, the act is silent as to whether astorm  an individy 'm\mtv jes or mul-

In 1987, Congress amended the Clean
‘Water Act (CWA) w address the problem of
stormwater discharges. Initiated in 1990, Phase
1 of the NPDES smrmwata management

dd d medium MS4sin
m\mlnpdmuw:d\motednn 100,000 people.
In 1999, Phase I expanded dle program to
include small MS4s in icipalities with

benefit from the services of the utility. Most

stormwater utilities base their fees on the per-

centage of impervious cover on developed

land.

Although Pennsylvania water and

ter authorities have been collecting specific

service fees for many decades, stormwater
functions have been typically

grwdnn 1000 people.Tl‘teMS“Phasel]
requirements apply to about 940 municipali-
ties across Pennsylvania.

The first round of MS4 Phase II permits
were issued by the DEP in 2003. These per-
mits were originally intended to end in March
2008, but they were extended into 2009 pend-
ing the release of revised permit requi

dspersed among several municipal -depart-
ments (e.g. planning, code enforcement and
publicwwls)mdfundedbygemnlmreve—

scwulsconsnderedlsewersym
Municipal authorities may impose charges
based upon the value of services provided or
readily available for use. Charges may also be
based on the capital cost of a system. Municipal
authorities do not have the power to impose
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2 water gt y by
itself,
. Responsibility for operation and mainte-

+nance of stormwater facilities could be trans-

taxes. ferred to a water resources management
‘While the rates and charges language of the  authority tmder SBSZ4 Thewamrmnm
Municipality Authorities Act may be ded ity would horized to

to cover stormwater fees, there is doubt about
the’ appropriateness of the fees because the
beneficiaries of

nues. H d\cmeof 8! are
for fi nnd hat indefinite. Every property in 2
gnmsnspwmgnpldlymosdleUmwd nmmupahtybeneﬁtsmsomedegmefrwn
States. Over the past 40 years, the number of  having proper stormwater

The DEP developed a genenl permit
(PAG-13) for stormwater discharges from
small MS4s. The PAG-13 permit was appro-
priate for MS4s not located in a high-quality
or exceptional value watershed. Those MSd4s
that are located in such a watershed were
required to obtain an individual permit.
Within the first permit term, MS4s were
mquredwadoptdwl’mnsylvannModel

ora
model ordi licable Act 167

from an

utilities has grown from just two to
over 600 nationwide.

“Use” ofa system is the
a property places on the system and the benefit
a property receives from the’ proper manage-
ment of runoff. Dernand has traditionally been
measured in terms of runoff volume. As there
is no direct way to measure runoff volume,
surrogate measures, such as impervious area,
are used as a basis for stormwater fees.

The most commonly contested legal issue

d
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g utiliies is whether

management.

‘The Uniformity Clause of the Pennsylvania
Constitution requires that taxes must “be uni-
form upon the same classes of subjects” To
abide by the Uniformity Clause, stormwater
fees must be viewed as user fees and not taxes.
If a fee covers the cost of operating a regula-

tory program, it may be enforceable without
regardwdwUmbmtydmse

However, the total revenue collectedfrom
fees for a regulatory program must be based
upen the cost of operating the program. Thus,
to the extent that a stormwater fee is intended

lcvyafeempropmyownmtopuyfornﬂ
costs iated with
mditwouldbewdwﬁudwbonowmomy
to finance stormwater facilities.
However, SB524 does not address whether
or not MS4 NPDES permit responsibilities
could be transferred to water resources man-
agement authorities.
As can be seen from the foregoing discus-
sion, there is a legitimate need for a paradigm
shift in Pennsylvania with respect to stormwa-
mmmgunent.M\nuupahuesshauldhave
| and operational al to
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crest of 2 national trend toward user-oriented
stormwater utilides. ©
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